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of claim 1, by specifying that it is a "chromatographic system" and that the "transport 
channel includes a separation channel." Thus, claim 2 clearly limits the invention of 
claim 1 in accordance with the statute and, by definition, cannot be a different invention. 

The Examiner's attention is additionally directed to the definition of "independent" 
and "distinct" as set out in Section 802.01 of the Manual of Patent Examining Procedure. 
The term "independent" means that there is no disclosed relationship between the two or 
more subjects disclosed, i.e. they are unconnected in design, operation, or effect. Claim 2, 
dependent upon claim 1 is clearly not "independent" thereof. 

Moreover, the Examiner has utilized PTO form paragraph 8. 14 of the Manual of 
Patent Examining Procedure improperly, and the Examiner's attention is directed to the 
examiner's note in the MPEP. It indicates that "the intermediate and final product must 
have a mutually exclusive species relationship and as with all species restrictions, must 
be patentably distinct." (emphasis added). 

The Examiner has not indicated how or in what manner he believes independent 
claim 1 provides a "mutually exclusive species relationship" with respect to dependent 
claim 2. Because these claims are the broadest claims in the two allegedly separate 
inventions set out by the Examiner in the Official Action (inventions of Groups I and II), 
they must have a mutually exclusive species relationship in order for form paragraph 8.14 
to apply. They simply do not and the Examiner's blunt force attempts to fit a square peg 
into a round hole clearly fail. 

The Examiner's contention is without any legal support and is contra to the 
indications of the Manual of Patent Examining Procedure (MPEP). It is submitted that 
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the Examiner should have concluded that claim 1 was generic as it is a combination of 
elements forming a fluid transport apparatus, and claims 2, 14 and 17-20, all of which 
ultimately limit claim 1, are directed towards a particular species of the fluid transport 
apparatus, i.e. a chromatographic system. 

In fact, the Examiner has pointed to no other species of the invention set out in 
generic claim 1, and therefore a restriction requiring an election of one of a plurality of 
species would be inappropriate. 

MPEP Section 806.04 provides for three separate bases for a conclusion that two 
or more inventions are in fact independent, i.e. two different combinations (A) are not 
disclosed as capable of use together, (B) where the two inventions are process and 
apparatus and the apparatus cannot be used to practice the process, and (C) where species 
under a genus claim are independent. 

Regarding basis (A), the present claims do not disclose two different combinations 
having different modes of operations, different functions or different effects. Clearly the 
inventions of claims 1 & 2 can be used together because the invention of claim 2 is a 
subset of the invention of claim 1 . Claim 1 is an apparatus for fluid transport and claim 2 
limits claim 1 to a fluid transport apparatus in a chromatographic system and specifies the 
details of the transport channel. Therefore basis (A) is not present in the pending claims. 

With respect to basis (B), while process and apparatus claims are disclosed 
(claim 21 comprising a fluid transport method as opposed to claim 1 being a fluid 
transport apparatus), it is clear that the fluid transport apparatus implements the fluid 
transport method and vice versa. Because these are so interrelated, the apparatus cannot 
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of a European Search Report and includes the appropriate PTO Form 1449 and patent 
copies as attached the Information Disclosure Statement submitted concurrently herewith. 

Having responded to all objections and rejections set forth in the outstanding 
Official Action, it is submitted that claims 1-21 are directed to the same invention and 
reconsideration of the restriction requirement is respectfully requested. In any event, 
claims 1-21 are believed patentable over the prior art and notice to that effect is 
respectfully solicited. In the event the Examiner is of the opinion that a brief telephone 
or personal interview will facilitate allowance of one or more of the above claims; he is 
respectfully requested to contact applicants' undersigned representative. 



SCS:kmm 

1 100 North Glebe Road, 8th Floor 
Arlington, VA 22201-4714 
Telephone: (703) 816-4000 
Facsimile: (703) 816-4100 



Respectfully submitted, 



By: 



NIXON & VA 
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